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                                                       Traduction en Anglais (suite de la page de hier sur les brevets)
Pourquoi un renvoi devant la Grande chambre de recours de l'OEB ?

 

 

If we want to systematize  the function of OEB, we may consider that this non elected intergovernmental organization  includes i an administration Council in charge to define the rules  of brevets -and examined divisions- executive authority  on brevets approval or disapproval, -but also  technical patent  chambers of internal jurisdiction, to which we can address in order to get an answer, either in regard to a non due granted brevet to a third  one, or when one claims that one of his requests  has been unfairly rejected.  

Hence  several technical patent chambers having adopted contradictive opinions in different files  regarding  the  software  brevetting , the decision making is up to the Big reference chamber of patents, a sort of internal breaking  party, in order to solve the issue.

We must  note that such a step had already been requested in 2007 by the Britain judge Jacob, one of the basic English ‘’doctrine makers’’ that  ended to rejection  many  software brevets.  But nowadays, his request has been rejected  by the predecessor Alison Brimelow, Alain Pompidou. However the questions submitted by Lord Jacob of justice were  then too pertinent .
The questions set by the president of OEB

The text that is addressed to the Big chamber of patents  sets four questions to be discussed. The first question is that if a software is not excluded from the brevets field as well as the question of brevet  has directly to do with a ‘’computer program’’. It ‘s referred to what it’s called in the brevet terminology ‘’a program product’’. This kind of right giving was  accepted by OEB,     

In 1998 on a brevet that was deposited by IBM  in the purpose to offer a protection directly to the computer program, that this way protected, needs an authorized brevet holder to be distributed by setting to responsibility not only the conceiver and the users of a competitive software, but also those who make distribution of it.

The third following issues (questions, points), split into many sub-questions, attempt to define a distinction between the software innovations that could be brevetted and the others .The fourth question consists in weather the fact of a media stock use-therefore a physical support-prevents a computer program from being excluded from the field of brevets. There is the interrogation on a software that is technically effective on a physical  unity (being )of the real world. This case contributes to the technical character of claiming, by making it the last question  in regard to the activity even of programs and asks weather this also implies necessarily technical, also submitting the question that all software would brevetted
The redaction of these questions, except for the first one that is too direct, leads one to assume that they may leave a gap to the nowadays practices of OEB. In fact, thousands of software brevets relying on the fact that these ones produce a ‘’technical’ effect (or are ‘’technically’’ effective) . Hence Alison Brimlow’s question never defining what is considered as ‘technical’’. Even worse as they don’t request to be defined either.

We must compare this kind of approach to the questions asked by the British jurisprudence that we have evoked below :

1. What is the proper approach that we have to adopt in order to determine whether an invention applies to an brevet excluded object according to article 52 (of the Congress on software of OBE..

2. How these claiming elements that apply to a brevet excluded object should be treated upon a decision on whether an invention is new and leads to activity in 54 and 56 (of OEB0?

3. And mainly :

a) Is a computer program in charge of a support like a virus  (‘’horse’’ )or a hard disc of a computer  excluded according to article 52 (20 only when ii produces a ‘’technical’’ effect, and in this case  what do we understand by a ‘’technical’’ effect?

b) Which are the main characteristics that exclude the methods that allow the performance of economic activities  (or methods running subjects ?)

We could strongly affirm that the president of OEB  did not  wish to ask so simple and direct questions. The reason is probably that she asked the staff to  redact these questions that are up to their own doctrine. The above questions set the British judge could have led to  different answers  from the current line                         of the OEB organs.

However we can doubt on that OEB is not really seeking for answers but rather  for confirmations.

The answers of April

Before this affirm, the FFII has been working to make ‘’understandable the aspect of those opposing to software brevets’’. Conforming to the rules in validity for the internal jurisdiction of OEB , April has joined the aspect there has been undertaken an initiative of sending ‘’an amicus curiae record’’. In such an exercise , that is frequently met in the judicial Anglo-Saxon systems, the point is not to answer directly  to the  questions set by the OEB president, but be part of  its expertise so that the senior (high rank) operators of OEB can give their answer aware of what is to be brevetted (?..)
The April has this reckoned to transfer to OEB ‘’it’s global aspect on the issue of software brevets’’ and to point out that the nowadays office practices, that has  granted thousands of software brevets  the last twenty years , were in contradiction to the spirit and the Congress letter on the European brevet.

Well understood that April has demonstrated that that the answer to the first question should be a negative one, as the exclusion on claiming itself on the ‘’product programs’’ could make   the algorithm  brevetting acceptable.

In order to answer to the second question , April has outlines 

 a certain number of decisions of  OEB that have used the stratagem of claiming what applies to the media stock in order prevent the brevets exclusion from the computer programs. This made Richard Stallman state that OEB was a corrupted   and    lack supervising   organization.

The third question that regards the ‘’technical effects’’, April  didn’t want to answer directly, because it’s based on this terminology without ever defining

  that OEB has this way distorted the non brevetting of software.                                                                            . We remember  that what is te ‘’technical’’ or not, had been discussed as crucial by the directive of European Union that was threatened to legalize the software brevets  in Europe, until the Parliament rejected this project in July of 2005. April has thus used a reformation of the so called notion ‘’ forces controlled by nature’’  had been set forward by those opposing to software brevets during the European directive examination –by asking to distinguish whether the certified knowledge of the  claiming subject   leads        to  treatment of elements modality –property  excluding the brevets claiming  –or whether its properties were  either  p physical or chemical, in which cases the subject is to be brevetted                          the reformation is based on the recent decisions outside the Atlantic area having permitted  exclusion of methods on subjects, mainly outside the hence famous ‘’Bilski case’’.

Finally the forth question Is suggesting  that all software development should be ‘’technical’’ –and therefore its result is brevetting ability- the answer    of April  is the reaffirm that           

the activity from which results the claimed subject it wasn’t a determining point for judging brevetting ability and that we couldn’t but affirm that the totality of programmers            

                      by being informed   on the text of a software brevet was found to be ridiculous.

The expected results of reference before the EBoA

It’s difficult to predict what will be the result of this reference before the EBoA . The way it was explained above, the form of questions may lead to the conclusion that there’s pure adoption of OEB’s aspects left so that they can be followed without missing sense of duty.

Anyway it’s well noticed that this reference has raised a lot of comments and that we have even reached a record with approximately ‘’90 memories en amicus curiae sent’’..   In this ‘opinion brainstorm’’, April has been able, with the aid of FFII, to reaffirm the non brevetting of software.

We should hence to wait many months  for a reply by  OEB, But whatever it is going to be, OEPt will remain confined to an internal office decision   on                        software brevets would demand a definite political decision making and without ambiguity of democratic instances, such as those of European Parliament.     

